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privies for the same cause of action, unless the court shall dismiss with- 
out prejudice. 

All of these provisions are in line with the most enlightened and 
advanced views of simplification of practice in courts. Some of the 
provisions are taken from the English practice acts; others are in- 
spired by the provisions of the revised United States Equity Rules, 
and all of them tend to require rules of practice, whether promulgated 
by the legislature or the courts, to be treated as mere procedural 
regulations, and not as statutory provisions conferring substantive 
rights. If these provisions shall be liberally interpreted and applied 
by the courts to carry out the beneficent purpose of their enactment, 
and the legislature shall refrain from constant amendment until time 
and experience shall have afforded an opportunity to test their ade- 
quacy, a very considerable advance will have been made towards the 
attainment of as simple a method of civil procedure as the complex 
nature of our social organization permits. 

George W. Wickersham. 



THE OHIO COURT AND THE mores 

Stare decisis. The Supreme Court of Ohio is hitting heads as it 
sees them. This is indicated by readiness to overrule decisions of long 
standing and by free and vigorous dissent. The doctrine of stare 
decisis has often been silently honored in the breach, and it is inter- 
esting to observe a court openly and consciously moulding the state- 
ments of the law to suit the prevailing mores of the time. "A decided 
case is worth as much as it weighs in reason and righteousness, and 
no more. It is not enough to say 'thus saith the court.' " Thus saith 
the court in Adams Express Company v. Beckwith (1919, Ohio) 
126 N. E. 300. 1 The suit was against one of several tort-feasors. 
The plaintiff had previously received a sum of money from another 
of the joint tort-feasors and had given to that one a written agree- 
ment never to sue him, expressly reserving all rights against the 
present defendant. The court very properly construed this agreement 
in accord with the evident intention of the parties and held that it 
did not operate as a release of the defendant. At the same time it 
expressly overruled a case 2 that it conceded "has been the law of Ohio 
since 1825." Even had the document been under seal and contained 

1 See to the same effect Kintz v. Harriger ( 1919, Ohio) 124 N. E. 168, quoted 
in (1919) 29 Yale Law Journal, 106. Some courts will reverse themselves 
in the same case on a later appeal. See Johnson v. Cadillac Motor Car Co. 
(1920, C. C. A. 2d) 261 Fed. 878, reversing (1915) 221 Fed. 801, (1920) 29 
Yale Law Journal, 568. 

2 Ellis v. Bitser (1825) 2 Ohio, 89, 15 Am. Dec. 534. And see in accord Ruble 
v. Turner (1808, Va.) 2 Hen. & M. 38. 
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express words of release instead of an agreement not to sue, it should 
not operate to release other tort-feasors in case it clearly evidences 
that there has been no complete satisfaction. Joint tort-feasors are 
severally as well as jointly liable; it is not necessary to join them all 
as defendants as in the" case of joint contractors, where a definite 
release would prevent a necessary joinder of defendants. Even in 
the case of joint contracts, words of positive release as to one, if 
accompanied by a reservation of rights against others, will be construed 
as a mere covenant not to sue. 3 A fortiori it should be so held in the 
case of joint torts. 4 It has even been held that a release of one joint 
tort-feasor does not release the others if the amount received is agreed 
upon as only partial compensation. 5 When the others are sued they 
can only require that the judgment rendered should be for the total 
damage diminished by the amount received from the other wrong- 
doers. In the recent case of Cormier v. Worcester Ry. (1919, Mass.) 
125 N. E. 549, the court held that a release without reservation, given 
for a nominal sum, released all of the wrong-doers, even though the 
harm was caused unintentionally by the negligence of several acting 
independently, and even though the one expressly released "was not 
in fact responsible for the injury, if something in the nature of a claim 
has been made upon him and there was a possible liability under the 
rules of law." Surely, such a rule as this operates with unnecessary 
injustice. 
The Ohio court adds the suggestion that there should always be 



'Price v. Barker (1855, Q. B.) 4 El. & Bl. 760. 

' (1918) 28 Yale Law Journal, 90; Carey v. Bilby (1904, C. C. A. 8th) 129 
Fed. 203; Dwy v. Connecticut Co. (1915) 89 Conn. 74, 92 Atl. 883. Comment 
(191 5) 24 Yale Law Journal, 505. In a concurring opinion in the latter case, 
Wheeler, J., preferred not to do justice by artificially construing definite words 
of release into a covenant not to sue. He preferred to say directly that the 
release of one does not release all unless there is full satisfaction agreed upon 
and received. His opinion deserves quoting: "That court best serves the law 
which recognizes that the rules of law which grew up in a remote generation may, 
in the fulness of experience, be found to serve another generation badly, and 
which discards the old rule when it finds that another rule of law represents 
what should be according to the established and settled judgment of society 
[the mores], and no considerable property rights have become vested in reliance 
upon the old rule. It is thus great writers upon the common law have dis- 
covered the source and method of its growth, and in its growth found its health 
and life. It is not and should not be stationary. Change of this character 
should not be left to the legislature." See further on this line Swayze, The 
Growing Law (1915) 25 Yale Law Journal, i; Young, The Law as an 
Expression of Community Ideals (1917) 27 ibid., 1; The Dead Hand of the 
Common Law (1918) 27 ibid., 686; Corbin, The Law and the Judges (1914) 
3 Yale Review (N. S.) 234. 

5 Louisville etc. Co. v. Barnes (1904) 117 Ky. 860, 79 S. W. 261. There need 
be no express reservation of rights where there is only a covenant not to sue 
the one wrong-doer and no express words of release. Matheson v. O'Kane 
(1912) 211 Mass. 91, 97 N. E. 638. 
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a right of contribution among joint tort-feasors, and says that "Some 
day the court will reverse" the present policy. It is certain that the 
courts have long been busy in creating exceptions and limitations 
upon the rule laid down in Merryweather v. Nixan* 



The king can do no wrong. The Ohio court, in Fowler v. City of 
Cleveland (1919) 126 N. E. J2, overruled another of its comparatively 
recent decisions, 7 and holds that a city must pay damages to one who 
was run down by a hose truck negligently driven by a fireman. This 
decision is not only contrary to the previous rule in Ohio but is opposed 
to almost unanimous authority elsewhere. 8 The admiralty rule seems 
to be in harmony with it. 9 The majority opinion of Johnson, J., ably 
discusses the distinction between the functions of a municipality 
described as "governmental" and those described as "ministerial or 
proprietary." He admits that the distinction is difficult to apply, that 
governmental functions form "a vague and uncertain sphere," and 
says that "much of the difficulty is because of the persistence of 
antiquated and outworn terminology." Since municipal government 
has greatly changed its character ("a modern city may be said to be 
a great public service corporation"), he has no hesitation in moulding 
the judge-made law to suit the new conditions, just as our judicial 
leaders, great and small, have always done. Nevertheless, he retains 
the distinction between the two functions, and merely holds that 
although in deciding whether it should have a fire department the city's 
action is governmental, its action and that of its servants in driving 
a hose truck is ministerial. The fireman has "no part in the decision 
or determination of the sovereign will." 

To the average reader the majority opinion would appear to be 
sound and progressive; but it is not progressive enough for Wana- 
maker, J. "I heartily agree with the majority in the soundness of this 
judgment. I as heartily disagree upon the grounds of the judgment." 
The majority opinion whittles down the sphere of the governmental 
function to the aggrandizement of the ministerial. Judge Wanamaker 

° (1799, K. B.) 8 T. R. 186; see 12 Harv. L. Rev. 176. 

'Frederick v. City of Columbus (1898) 58 Oh. St. 538, 51 N. E. 35- 

s Dillon, Municipal Corporations (5th ed. 1911) sec. 1660; McQuillin, 
Municipal Corporations (1913) sec. 2432; Jezvett v. New Haven (1871) 38 Conn. 
368, 9 Am. Rep. 382 (two judges dissenting) ; and cases cited by Gray, J., 
dissenting in Workman v. New York, infra. 

"In Workman v. New York (1900) 179 U. S. 552, 21 Sup. Ct. 212 (reversing 
14 C. C. A. 530, 67 Fed. 347) the Supreme Court held that the city of New 
York was bound to pay damages to the owner of a boat that was negligently 
rammed by a fire-boat belonging to the city. The court recognized that the 
common-law decisions were otherwise (indicating some doubt as to their sound- 
ness), but held that in admiralty law the distinction between governmental 
and ministerial functions of municipalities was not recognized. Gray, Brewer, 
Shiras, and Peckham, JJ., dissenting. 
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would annihilate the ministerial function altogether, and then hold the 
municipality bound to pay for injuries caused in the exercise of its 
police powers and governmental functions. This he would do in 
the vindication of individualistic democracy, of the Ohio Bill of 
Rights declaring that for every wrong there shall be a remedy, and 
of the "self-evident" truths in the Declaration of Independence, and 
to the confusion of Autocrats and Bolsheviki. To him the immunity 
of a city in the exercise of a governmental function is part and parcel 
of the immunity of a sovereign state, a doctrine "based upon the 
assumption of the divine right of kings — a king can do no wrong." 
"This doctrine has been shot to death on so many different battlefields 
that it would seem utter folly now to resurrect it." 

Kings have been shot to death and a Lord Chancellor has been 
hanged ; but the "doctrine" still lives. "L'etat, c'est moi," said 
Louis XIV ; and as long as that was true the king could do no legal 
wrong, but no longer. We do indeed appeal to "natural justice" ; not 
justice in some imaginary state of nature, but the prevailing mores 
of to-day, the settled convictions of the community as to what makes 
for general welfare. Upon these most of our rules of law are based, 
and to them the judges must look for justification of the rules they 
make. But, nevertheless, legal rights and duties exist only when 
there is compulsion by organized social power. One does not compel 
himself, though he may will to act ; and the possessors of the ultimate 
social power have no legal duties. If the people of the United States 
are adjudged by a court to owe an individual a sum of money, pay- 
ment by them nevertheless remains a voluntary act. 10 There is no 
legal right or duty, because there is no one to compel. 

A municipal corporation (or the people thereof), however, is not 
the king or the state. No one denies that the state officers can do 
wrong, or that some specified number of persons can do wrong. As 
to them, even though they wield a limited social power, there can be 
compulsion by an external and superior organized power. It becomes, 
therefore, a mere matter of policy as to whether we shall declare that 
a city must pay damages for negligent injury by a fireman. The state 
and the nation can compel it if we wish it to be the law. The shadowy 
distinction between governmental and ministerial functions may help 
us in determining policy, but it is not conclusive. Surely Judge Wana- 
maker would not make the city pay damages for all injuries — say, for 
example, for the loss of a house by fire because the city council from 
mistaken motives of economy decided to have no fire department. 11 

Jones, J., dissents squarely from the decision because he believes 
the law should be as it has been. He appeals in the traditional way to 



10 See The Siren (1869, U. S.) 7 Wall. 153; The Athol (1842) 1 Wm. Rob. 
374; The Parlement Beige (1879) 4 P. D. 129. 
^Wheeler v. Cincinnati (1869) 19 Oh. St. 19. 
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the wise judges of the past. It is possible that he is right. It is not 
every radical or liberal innovator who knows the settled convictions 
of his community and adopts a sound policy. 



Powers of courts in the absence of precedent. If a court can make 
new law in the teeth of a long line of precedents, relying for support 
upon what it believes to be the existing convictions of the community 
(which may be invoked under such names as "natural justice" or 
the mores), how much easier is it to make new law in the absence of 
all precedent! "Is precedent indispensable? Who furnished the 
precedent for the precedent?" Echo answers, Who? Where 
precedent exists, it is not lightly to be cast aside. What is better evi- 
dence of the settled conviction of the community than the generally 
accepted judicial precedents, established by selected judges after 
strenuous argument by two adversely interested parties and their 
counsel? These precedents are better evidence than the mere intui- 
tion or inner consciousness of an over-confident and self-sufficient 
pamphleteer. Nevertheless, our courts can and often must change 
the law in spite of precedent and blaze the way with new precedents 
where none exists. We ask only that the job be well done. 

By a Cold Storage Act 12 the Ohio Legislature has forbidden the 
storage of whole carcasses of pork, and other foods, for more than 
six months, and provided that in case of such long storage it should 
be unlawful for the owner thereafter to offer such pork for sale. 
By a separate law, known as the Anti-Trust Act, 13 combinations of 
two or more persons to restrict trade, raise prices, or prevent competi- 
tion have been declared illegal and punishable by civil damages and 
by fine and imprisonment. In Columbus Packing Company v. State 
(1919) 126 N. E. 291, it appeared that the Packing Company had 
stored 150,000 pounds of pork with a warehouse company for more 
than six months, and that the lower court, by virtue of its equity 
jurisdiction, had granted an injunction against sale of the pork by 
the owner and had appointed a receiver with direction to sell the 
pork in the market. This decree is now sustained by the Supreme 
Court on the theory that the purpose of the storage for more than 
six months was to restrict trade, prevent competition, and raise prices, 
and that the storage company and the packing company had thus 
violated both the Cold Storage Act and the Anti-Trust Act. That 
neither statute provides that the court may appoint a receiver and 
order the goods sold troubles the court not at all. The first law 
makes it illegal for the owner to sell, the second law gave the court 
general equity jurisdiction in case of restraint of trade, and the exist- 



12 Act of March 21, 1917 (107 Ohio Laws, 1917, 594). 
"Valentine Anti-Trust Law, Gen. Code, 1910, sees. 6390-6402. 
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ing food shortage "the most appalling in all recorded time" does 
the rest. 

What though the statutes in question provide certain specific 
remedies and say nothing of sale by a receiver! "Unprecedented 
conduct [query whether it was?] necessarily calls for new remedies. 
The authority to prescribe the remedy is vested in the courts by the 
grant of equitable powers. Equity, to maintain the purpose of its 
establishment, must continue to enlarge its field of action." We 
believe that the court is on safe ground. The two corporations 
involved may shout "usurpation" and "Government by injunction." 
at last finding comfort in the late arguments of our perennial Candi- 
date ; but those arguments did not prevail, and when made in the 
present case will poll few votes. No doubt in granting the specific 
remedy here involved the court must act under the cloak of "Equity" ; 
but let us observe that the common law as well as equity has growth 
and change, and that the power to lay down new rules has never been 
restricted to the Chancellor. 

Robinson, J., dissents, one reason being that a righteous end "does 
not justify an invasion of the legislative field by the judiciary." But, 
as we have observed, the court is not invading a new field ; it is merely 
making hay in the accustomed meadow, though perhaps rushing the 
harvest with unwonted vigor and despatch. Inasmuch as the answer 
specifically denied any combination in restraint of trade, Judge 
Robinson thinks the defendant entitled to a hearing on this issue. The 
majority believe that the answer contained admissions sufficient to 
justify the court in finding as a fact that such a combination existed. 
The lower court's equity jurisdiction depended wholly on this finding, 
and its accuracy in fact is not as obvious as would be desirable. 

There seems to have been no real "confiscation" of property here. 
With accurate analysis, the court observes that the statute has already 
deprived the owner of its "privilege . . . of selling," one of the 
"valuable insignia of ownership." The court's decree robs it of 
another of these "insignia," the privilege of not selling and of letting 
the goods rot. This privilege also is a component part of ownership, 
and it is of value ; but its judicial destruction need not worry us, in 
view of the fact that the proceeds of the forced sale are to go to the 
Packing Company. 



Beneficiaries of contractors' bonds. It has gradually become clear 
that third-party beneficiaries of a contract made by two others have 
legally enforceable rights. 14 In this field, as in the law of assign- 
ment, "privity" of contract has nearly ceased to be a fetish. The 
question "who is a beneficiary" must now continually be faced. In 

"See Anson, Contract (3d Am. ed. by Corbin, 1919) ch. IX; 1 Williston, 
Contracts (1920) ch. XIII. 
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two recent cases, Royal Indemnity Co. v. Northern Ohio G. & S. Co. 
(1919, Ohio) 126 N. E. 405, and State v. Watts (1919, Ohio) 126 
N. E. 407, the Ohio Supreme Court has held that where a contractor's 
surety bond is expressly conditioned on payment by the contractor 
of all laborers or materialmen, these latter can maintain suit on the 
bond against the surety. 15 The promise of the surety is made to the 
owner of the building - or other employer of the contractor, not to the 
laborers or material men. Are these latter intended as beneficiaries? 
This question cannot be answered dogmatically and uniformly for all 
cases. It depends largely upon the express words of the surety bond. 10 
and these vary with the particular case. The matter is often put 
beyond doubt in the case of work done on public contracts by statutes 
expressly requiring a bond to protect laborers and material men. 17 
The bond may be so worded as clearly to be solely, for the protection 
of the owner against liens; the fact that the bond is conditioned on 
payment of claims is not conclusive as to this. 

Even though the intention to create a right in the third party is 
very clear, the court should be careful not to deprive the promisee 
(the owner or employer) of his protection by exhausting the penalty 
of the bond in behalf of laborers and material men. The third party 
is not the sole beneficiary, since the bond is given chiefly to protect 
the promisee himself. For this reason it was held in Fosmire v. 
National Surety Company 1 * (May, 1920, N. Y. Ct. App.), not yet 
officially reported, that a laborer cannot maintain suit on a highway 
contractor's bond to the state conditioned on performance of the work 
and also on payment of laborers. The court expressly reserves the 
question whether the state as promisee might not maintain suit on 
the bond for the benefit of the unpaid laborers. It seems clear that 
such a suit should lie; and if so, it is likewise clear that the laborers 
are intended beneficiaries with rights not the less enforceable because 
they are subsidiary to those of the promisee, the only question being 
as to the form of the remedy. This is made the more apparent by 
section 191 5 of the New York Code, which provides that the condition 
of a bond is to be construed as a promise to perform the act consti- 
tuting the condition, thus showing that the Surety Company promised 
the state to pay the laborers. They should certainly have the usual 

"The court very briefly disposes of, and in effect overrules, the recent case 
of Cleveland Metal R. & C. Co. v. Gaspard (1914) 89 Oh. St. 185, 106 N. E. 9, 
reprinted with extensive annotations in L. R. A. 1915A 768, Ann. Cas. 1916A 745. 

16 In Morganton Mfg. & T. Co. v. Anderson (1914) 165 N. C. 285, 81 S. E. 
418, the bond provided that "The surety shall not be liable under this bond to 
any one except the owner." 

"See Equitable Surety Co. v. McMillan (1913) 234 U. S. 448, 34 Sup. Ct. 
803; Puget Sound S. Bank v. Gallucci (1914) 82 Wash. 445, 144 Pac. 698; 
Carpenter v. Furrey (1900) 128 Calif. 665, 61 Pac. 369; Bay State Co. v. Ellis 
(1920, Mass.) 126 N. E. 468. 

18 Reversing ( 1919) 189 App. Div. 44, 177 N. Y. Supp. 810. 
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remedies of a cestui que trust. In a suit brought in their own names, 
the interests of the promisee can be protected by making him a party, 
and doubtless this should be required. It should be remembered that 
the penalty may be ample to cover the losses of all beneficiaries and 
that the state can withhold instalments from the contractor if he fails 
to pay his laborers. The fact that the state is the chief beneficiary 
and that the penalty is an entire sum does not show that the parties 
intended the laborers to have no enforceable rights, but only that such 
rights should be conditional upon the receipt of full satisfaction by 
the state. In the greater number of cases the third party's action 
on the bond has been held maintainable. 10 



Taxation of a stock exchange seat. "Is the membership in the New 
York Stock Exchange property? If so, is the situs of the property at 
the domicil of the owner?" With these questions the court opens its 
per curiam opinion in Anderson v. Durr (1919, Ohio) 126 N. E. 57. 
The suit was brought by Anderson to enjoin the listing of the seat 
for taxation and the collection of a tax thereon, in the state of Ohio 
where Anderson was domiciled. The Ohio statute, Gen. Code, 1910, 
sec. 5328,* provides that "All real or personal property in this 
state . . . and all moneys, credits, investments in bonds, stocks, or 
otherwise, of persons residing in this state, shall be subject to taxa- 
tion." It was held that the plaintiff was taxable in Ohio and the 
injunction was refused. 

Membership in the stock exchange is undoubtedly property and is 
clearly taxable somewhere. By "property" we do not mean some 
physical res, although the term is popularly used in that sense. 
Instead, we mean a group of legal relations with which a so-called 
owner is invested by the law, and a tax is a price that he must pay 
to organized society for being so invested. This group is a shifting 
and changeable group, and there may or may not be a physical res 
with respect to which the owner's legal relations with his fellow men 
exist. 20 For the existence of "property," therefore, no res is necessary 
and no particular combination of legal relations is necessary. 

Has the exchange member a privilege or a right? He has many of 
each. He is privileged to do acts on the exchange, or to have his agents 
do them, that others are not privileged to do. He has rights against 

v Forburger S. Co. v. Lion B. & S. Co. (1919, Neb.) 170 N. W. 897, with 
Comment (1919) 28 Yale Law Journal, 798; Ochs v. Carnahan Co. (1908) 
42 Ind. Ap>p. 157, 80 N. E. 163; Hay v. Hassett (1916) 174 Iowa, 601, 156 
N. W. 734. Contra: Standard Gas P. Co. v. New England Casualty Co. (1917) 
90 N. J. L. 570, 101 Atl. 281, (1917) 27 Yale Law Journal, 274; Eureka 
Stone Co. v. Ft. Smith Church (1008) 86 Ark. 212, no S. W. 1042. See 
further, Ann. Cas. 1916A, 754; I Williston, op. cit., sec. 372. 

10 See Hohfeld, Fundamental Legal Conceptions as Applied in Judicial Rea- 
soning (1917) 26 Yale Law Journal, 710; Comment (1917) ibid., 779. 
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all persons not to be interfered with in the exercise of his privileges. 
Thus his own action is, with respect to other persons, privileged or 
free; while the action of other persons, with respect to him, is not 
privileged or free. Further, he has powers to affect the legal rela- 
tions of others that non-members have not; and many of his rights, 
powers, and privileges are protected by immunities?* It is of these 
legal relations that all property consists. In the present instance, we 
can even find a res with respect to which they operate. The stock 
exchange building is a res. Many of the member's legal relations 
affect the enjoyment of that building, although they are not such as 
to induce us to describe him as an owner of the building. 

The courts have very generally agreed that the membership is prop- 
erty, but some have held for various reasons that it is not taxable. 22 

It is well established, however, that a membership passes to the 
trustee in bankruptcy as being included within "Property which . . . 
he could by any means have transferred" ; 23 and it is subject to inherit- 
ance taxation. 2 * Our highest authority has held that it is subject 

21 See Corbin, Legal Analysis and Terminology (1919) 29 Yale Law Journal, 
163. 

22 People v. Feitner (1901) 167 N. Y. 1, 60 N. E. 265, held that it was not 
included within a statute taxing capital of non-residents invested in business 
in New York. "The money that he has paid for his membership or seat is for 
the mere facility to transact his particular business and to surround it with 
such safeguards of rectitude and honorable dealing as tend to promote both 
rapidity and safety." But it is for this very "facility" and these very "safe- 
guards" that all property relations are created by the law. In Baltimore v. 
Johnson (1903) 96 Md. 737, 54 Atl. 646, the tax law provided that "all other 
property of every kind, nature, or description within this state . . . shall 
be valued and assessed." No attempt had been made for more than fifty years 
to apply this to seats on exchange, and the court thought this sufficiently showed 
that the legislature had not intended to include them. The court admitted that 
"by the great weight of authority, it cannot be said to be merely a personal 
privilege, but must be regarded as property, although in a limited and qualified 
sense." This is accurate ; but later the court says : "it lacks one of the most 
valuable and usual characteristics of property, — the right of disposing of it 
as the owner deems proper." But this "right" (more properly called a power) 
actually exists. See note 23, infra. San Francisco v. Anderson (1894) 103 Calif. 
69, 36 Pac. 1034, held that a seat is not taxable. Although there are "rights" 
and "privileges and advantages" of various sorts, "it is too impalpable to go 
into any category of taxable property." This must be flatly disapproved. 

23 Page v. Edmunds (1903) 187 U. S. 596, 23 Sup. Ct. 200. "The appellant 
could have sold his membership, the purchaser taking it subject to election by 
the exchange, and some other conditions." Property may exist in one whose 
power of disposal is limited and conditional upon uncertain events. As 
Finch, J., said in Powell v. Waldron (1882) 89 N. Y. 328, the membership is 
property capable of transfer, although it is "clogged with conditions." See 
also Sparhawk v. Yerkes (1891) 142 U. S. 1, 12 Sup. Ct. 104. 

"In re Glendinning (1902) 68 App. Div. 125, 74 N. Y. Supp. 190, affirmed 
without opinion in 171 N. Y. 684, 64 N. E. 1121; In re Hellman (1903) 174 
N. Y. 254, 66 N. E. 809. These cases greatly limit the application of People v. 
Feitner, supra. 

63 
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to ordinary taxation as personal property in the state where the 
exchange is located. 25 The present case now holds that it is subject 
to taxation at the domicil of the owner, although he is domiciled in 
a state distant from the exchange, and is included within a statute 
merely declaring all property to be taxable. 28 In so holding, the 
court applies the ordinary rule applicable to all intangible property. 27 
This may involve double taxation, at the domicil and at the situs. Such 
double taxation may be economically unsound, but the decisions do 
not show it to be illegal. 23 



It is easy to multiply proofs that our faulty legal terminology causes 
much unnecessary litigation. What is meant by the term "liability"? 
In First National Bank v. National Surety Co. (1920, N. Y. Ct. App.) 
63 N. Y. L. J. 531, May 12, 1920, the defendant was sued on a bond 
given to secure the plaintiff against loss by possible defalcations of an 
employee. The bond provided that "Any claim . . . must be duly 
presented to the surety within six months after the date of the ter- 
mination of the surety's liability hereunder for any reason." The 
"insured period" ended in 1914, by reason of non-payment of pre- 
miums for any longer period. That the employee had embezzled 
money in 1913 was first discovered on December 28, 1915. and a claim 
was presented to the defendant on May 10, 1916. The defendant 
contended that the claim was made too late, and the court so held, 
the "liability" involved having ended with the insured period. The 
plaintiff argued that the term "liability" meant "the obligation of 
the defendant," and it must be admitted that one of the common uses 
of the term is in the sense of debt or duty. The court said that the 
word here meant "the condition of being exposed to the upspringing 

25 Rogers v. Hennepin Co. ( 1916) 240 U. S. 184, 36 Sup. Ct. 265, holding that 
a non-resident may be taxed in the state where the exchange is located because 
the "rights and privileges" are to be exercised there. It was held also that 
there is no double taxation, even though the property of the exchange itself 
is separately taxed. To the same effect is State v. Minnesota Tax Comm. 
(1917) 136 Minn. 260, 161 N. W. 516. 

28 This is supported by State v. McPhail (1914) 124 Minn. 398, 145 N. W. 108, 
50 L. R. A. (N. S.) 255. 

"Fidelity & C. T. Co. v. Louisville (1917) 245 U. S. 54, 38 Sup. Ct. 40. 
Tangible personal property, even though movable, cannot be taxed at the 
domicil of the owner if it has a "permanent" location in another state. Union 
Transit Co. v. Kentucky (1905) 199 U. S. 194, 26 Sup. Ct. 36. But if it has no 
such permanent location it is taxable only at the domicil. Hays v. Pacific M. 
S. Co. (1854, U. S.) 17 How. 596. The question of "permanency" may fre- 
quently be hard to determine. 

28 Thus bank deposits are taxable in both places. Fidelity <5* C. T. Co. v. 
Louisville, supra; Blackstone v. Miller (1903) 188 U. S. 189, 23 Sup. Ct. 277. 
See, in general, Beale, Jurisdiction to Tax ( 1919) 32 Harv. L. Rev. 587 ; Beale, 
The Situs of Things (1919) 28 Yale Law Journal, 525. 
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of an obligation to make good an undertaking of another or a loss 
or deficit." 

Upon delivery of the bond, legal relations were created. The surety 
as yet owed no instant duty to the plaintiff, but if two subsequent 
events (defalcation, and claim within six months from some date) 
should occur, the surety would be under an instant duty the breach of 
which would be a "cause of action." Prior to these two events, we 
say that the plaintiff had a conditional right and the defendant a 
conditional duty. 2 * Further, the defendant was under a disability to 
escape from this duty. He had no power of revocation (except one 
expressly reserved to be exercised by a thirty day notice). One of 
the two events operative as conditions precedent was defalcation, a 
voluntary act of the employee ; and if we follow Hohf eld's analysis, 30 
the employee had a power over the defendant and the latter had a 
correlative liability with respect to the employee. The other event 
operative as a condition was notice of defalcation within a certain 
time, a voluntary act by the plaintiff ; so that as between plaintiff and 
defendant also there would exist a power and a liability. It is the 
first of these two liabilities to which the contract referred, as the 
court correctly holds. Since the employee's voluntary act of defalca- 
tion will per se bring the defendant into new legal relations with the 
plaintiff (as well as with the employee also), the defendant is under a 
liability to the creation of these relations without his own knowledge 
or consent. As the court says, he is "exposed to the upspringing of 
an obligation to make good" the loss. But this liability ended with 
the termination of the "insured period" in 1914, for the power of 
the employee ended then. By the express terms of the contract, the 
power of the plaintiff, to be exercised by giving notice, ended six 
months later, and thereafter the surety owed no duty of any kind 
and was under no further liability to the creation of such a duty. 

Hohfeld's analysis has been criticised as an attempt to force a 
peculiar terminology upon unwilling victims; but one of its chief 
merits is that the meaning he ascribed to each term is one of the 
meanings most commonly found in actual "judicial reasoning." 



The effect of Tremont Trust Co. v. Barack (1920, Mass.) 126 N. E. 
782, can be shortly summed up : people who sign papers without read- 
ing them are likely to be sorry; and a bank has not yet become a 
public service corporation. A depositor seeking to stop payment on 
a check was presented a card to sign, and signed it. In substance the 
card provided that while the bank was to use its best efforts to stop 

M Anson, Contract (3d Am. ed. by Corbin, 1919) sees. 353-365. 

"Hohfeld, Fundamental Legal Conceptions as Applied in Judicial Reasoning 
(1913) 23 Yale Law Journal, 16; Corbin, Legal Analysis and Terminology 
(1919) 29 Yale Law Journal, 163. 
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the payment, yet if payment occurred through inadvertence, it was to 
extinguish the bank's debt to its depositor pro tanto. The bank pro- 
ceeded to pay the check, negligently. It was held that an instruction 
that "the law does not recognize the right of the bank to contract 
against its own negligence" was properly excepted to. But just 
what consideration there was for that contract does not appear. 



Newspapers, too, have been sought to be "impressed with a public 
character" — do they not sometimes maintain an important department 
offering advice to the lovelorn? It was reasoned in Reeda v. The 
Tribune Co. (1920, 111. App.) 52 Chi. Leg. News 306 (Apr. 22, 
1920) that having entered upon the operation of such departments, 
the paper was "bound to maintain them." The plaintiff was suing 
the defendant for damages incurred through the defendant's pub- 
lishing what purported to be a facsimile copy of the specimen ballot, 
on which the plaintiff's candidacy for a judgeship was nowhere indi- 
cated. In very soundly holding dismissal of the complaint proper 
the court notes sagely that the mobile vulgus of yore is still fickle in 
its interest. A newspaper may therefore change departments and 
policies at pleasure; more: it owes "no duty either to the plaintiff 
or to the public to publish anything which for any reason it did not 
see fit to publish." Is this wholly sound? 



Delano v. Equitable Trust Co. (1920, Sup. Ct.) no N. Y. Misc. 
704, deals with another aspect of the banker-depositor relation. It 
was there held that a bank holding matured notes of the depositor was 
privileged to set off the notes against the deposit and dishonor checks 
drawn against the amount so set off, without giving any notice to the 
depositor. The rule strikes one as too broad. Notes are currently 
made payable at a bank, and thus become orders on the bank to pay 
them; and a depositor normally knows what claims his bank holds 
against him, and can fairly be required to figure his own balance. 
But it would seem that in laying down a broad rule one should leave 
one exception: when an outstanding note is bought by a bank at 
which it is not payable without the knowledge of the maker, it seems 
hardly sound to allow set-off and dishonor of checks without notice to 
the depositor. 



When an impostor personally obtained delivery of a negotiable 
instrument made out to him under his assumed name, it was settled 
at common law that his endorsement was good to give a good claim 
to a holder in due course. Tolman v. American National Bank (1901) 
22 R. I. 462, 48 Atl. 480 took the astounding ground that this had 
been changed by the provision in N. I. L. sec. 23 that a forged signa- 
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ture is inoperative. Great as is the desirability of uniformity in inter- 
preting the N. I. L., we must welcome the decision in Montgomery 
Garage Co. v. Manufacturers' Ins. Co. (1920, N. J. Ct. Err.) 109 
Atl. 296, where (intentionally or unintentionally) the Tolman case is 
wholly overlooked, and the sound common-law rule applied. For, says 
the court, though the payee's signature be a forgery, yet it is such a 
forgery as, again under sec. 23, the maker is precluded from setting up. 



The doctrine of Price v. Neal has been sustained again, in one of 
its most interesting forms. A forger drew a draft in X's name, to 
X's order, endorsed it with X's name, and cashed it with a bona fide 
purchaser. The drawee paid it; his later suit to recover the money 
paid was denied in United States v. Chase National Bank (Apr. 19, 
1920) U. S. Sup. Ct. Oct. Term 1919, No. 134. The Court distin- 
guished the case from those on forged endorsements generally on the 
ground that here nobody had better right to the instrument than the 
collecting bank. The decision is sound. However one works the case 
out, through fictitious payee, or through the forger as made payee 
under a name not his own, the bona fide purchaser seems to have 
acquired title to the paper and the apparent obligation. It may be 
noted that the Court's reasoning would apply equally if another name 
than the apparent drawer's had been inserted and endorsed as the 
payee's. 



Like most dialectitians or prestidigitators, a court will ordinarily 
succeed in extracting from a high hat or a major premise every rabbit 
it has first put in. Fortunately most courts show good horse sense in 
the selection of the rabbit before its insertion in the hat; but that 
does not make the process of apparent deduction more convincing. 
Lawler v. Dunn (1920, Minn.) 176 N. W. 989 — decided, anyhow, on 
All Fools' Day — points the argument. An attorney, discharged in 
breach of contract, sued for damages and was denied recovery. The 
court first established "the right of a client to discharge his attorney 
at his election with or without cause." Then "if the client has this 
right ... it follows as a natural consequence that he cannot be 
compelled to pay damages for exercising that right." The case fol- 
lows Martin v. Camp (1916) 219 N. Y. \jo, 114 N. E. 46, L. R. A. 
1917F 402; there the conclusion was reached "by necessary implica- 
tion" from similar premises. Such reasoning is regrettable. If the 
"right" of the client to terminate the relation means simply power, it 
is no more than he has in any contract of employment, and the conclu- 
sion is a non sequitur. If, on the other hand, the "right" to discharge 
is made to mean power plus privilege of exercising the power (like the 
"right" of an authorized agent to contract for his principal), we 
simply have our rabbit back out of the hat. The real question behind 
the mask of logical necessity is one purely of policy: should an 
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attorney be limited to quantum meruit? If the "rule is well calculated 
to promote public confidence in the members of an honorable profes- 
sion," then the rule is sound; but its true soundness is to be tested 
by the accuracy of that calculation, and not by dialectical evidences 
that the hand is quicker than the eye. 



Uden v. Schaeffer (1920, Wash.) 188 Pac. 395 presents the proposi- 
tion that "strikes or labor difficulties" in an exception in a surety 
bond does not include concerted quitting by workmen, without any 
intention to return. There is only a "strike" when the workmen quit 
in a body "for the purpose of coercing their employer to accede to 
some demand they have made upon him." The application of the rule 
to the facts of the case is perhaps open to question: the workmen — 
union men — quit because required to do so by the union's agreement 
with an employers' association from which their employer had been 
suspended. 



The Reed Amendment forbids carriage into any dry state of liquor 
for personal consumption even in the owner's private automobile. 
"The introduction could be effected only through transportation, and 
whether this took one form or another it was transportation in inter- 
state commerce." United States v. Simpson (Apr. 19, 1920) U. S. 
Sup. Ct. Oct. Term 1919, No. 444. The decision is sound and proper : 
with the growth of automobile transportation, and with the all-inclu- 
siveness of the plea of personal use the statute would indeed "not be 
of much practical benefit" if it were held otherwise. 



Few things show more graphically the growth of law than the 
extension of the courts' recognition and protection to interests for- 
merly beyond the pale. A man's interest in enjoying his dogs, 31 in 
having strangers refrain from interference with his city's water sup- 
ply, 32 in not having his picture displayed in the movies, 33 in the preser- 
vation of his family's social position, 34 in the use of an elevat.or he 
is running in fact although in breach of legal duty, 85 in the preserva- 
tion of his city beautiful from advertising signs — these indicate 
healthy change, protection of interests either not financial or "finan- 
cial" only because of the stretching of the term to give it new and 
larger content. Dettmar v. Burns Bros. (1920, App. Div.) 181 N. Y. 
Supp. 146, allowing recovery of substantial damages for the injury of 
an automobile used entirely for pleasure purposes, is another sound 
step in the process of living growth. Our Lady the Law — well may 
we rise to the old-time toast: vivat, crescat, floreat! 

a (1914) 24 Yale Law Journal, 170; (1919) 29 ibid., 109. 
" (1919) 28 ibid., 507. 

"Ibid., 269; cf, (1920) 29 ibid., 450 ; Feeney v. Young (1920, App. Div.) 181 
N. Y. Supp. 481. w (1920) 29 ibid., 344- M (1919) 28 ibid., 605. 



